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CASE OF THE MONTH 





OXYGEN TENT "FIRE" CASE STATE OF VIRGINIA 
MEMORIAL HOSPITAL vs. OAKES 108 S.E., (2d) 388 




















CASE FACTS: Patient Oakes received third degree burns and died as a 
result of an oxygen tent fire. A Student Nurse aided by a Practical 
Nurse installed an OEM Mechanaire Oxygen Tent in this patient's room. 
The Assistant Nursing Supervisor checked the equipment and installa- 
tion and testified that she found everything in good order. Patient 
was a heavy smoker, and the nurses cautioned him against smoking with 
oxygen in the room. Another patient testified that at a time when 
patient was in the tent, with his hands inside the tent, fire and 
flames broke out and he (the other patient) ran for help. This law- 


suit was brought after the patient's death, charging the hospital and 
the nurses with negligence. 





COURT'S DECISION: The jury decided for the patient. The Trial Court 
Judge awarded a judgment of $12,500 against the hospital and its 
nurses. On appeal to the Supreme Court of Appeals of Virginia, the 
decision was reversed in favor of the hospital. In so overruling the 
Trial Court, the Supreme Court had this to say: "A charitable hospi- 
tal in Virginia is liable to patients for the negligence of its 
nurses if it fails to exercise ordinary care in the selection and 
retention of such employees. However, in the absence of evidence of 


such negligence, a charitable hospital is immune from liability for 
negligence," 











NURSING LESSONS: 1) That certain states, like Virginia, still enjoy 
considerable immunity against lawsuits by patients or others. By way 
of contrast, however, states like New York and California permit such 
lawsuits; and hospitals in those states must protect themselves by 
Carrying very substantial insurance coverage. 


2) That patients, such as Plaintiff Oakes in this 
case, must be careful and must obey orders while in a hospital. In 
this case, the Student Nurse, the Practical Nurse and the Nursing 
Supervisor all carried out their duties--including warning the patient 
not to smoke. Contributory negligence on his part, resulting in this 
tragic accident, would be a legal defense for the hospital. 








THE NURSE AND _ LEGISLATION 








KNOW YOUR LEGISLATIVE DEFINITIONS: 





DEFINITIONS OF REGISTERED PROFESSIONAL NURSING 
AND LICENSED PRACTICAL NURSING 
WILL GUIDE YOU TO A BETTER UNDERSTANDING 
OF YOUR PROFESSIONAL DUTIES 














(1) REGISTERED PROFESSIONAL NURSING: 





A person practices nursing who performs any professional 
service requiring the application of principles of nursing based on bio- 
logic, physical and social sciences, such as responsible supervision of 
a patient, requiring skill in observation of symptoms and reactions, and 
the accurate recording of the facts, and carrying out of treatments and 
medications as prescribed by a licensed physician, and the application of 
such nursing procedures as involve understanding of cause and effect in 
order to safeguard the life and health of a patient. 


CITATION: Arkansas Stat. Ann, (Title 72-715) 


(2) REGISTERED PRACTICAL NURSING: 





A practical nurse is a person trained to care for the sub- 
acute, convalescent and chronic patient, who works under the direction of 
a licensed physician or registered professional nurse and who is prepared 
to give household assistance when necessary. A practical nurse may be 


employed by physicians, hospitals, custodial homes, public health agencies, 
industries or by the lay public. 


CITATION: R.I. Gen.Laws, Title 5 (1958 Rev.) 


COMMENT : 


Note the key differences between the practice of Registered 
Professional Nursing and the practice of Practical Nursing. For example: 


(1) The R.N. applies her knowledge of the biologic, 
physical and social sciences in her work. 


(2) The L.P.N. is restricted to the care of the 
sub-acute, convalescent or chronic patient. 


(3) The R.N. has the responsibility of observing 
symptoms and reactions. 


(4) The L.P.N. must work under the supervision of 
Registered Nurses. 


LEGAL ASPECTS OF NURSING PRACTICES 





-- INJECTION OF MEDICATIONS 
-- PRONOUNCEMENT OF DEATH 
-- RESTRAINT OF PATIENTS 











INJECTION OF MEDICATIONS: 





The determination that a patient requires a certain medica- 
tion and that it must be administered intravenously is a medical 
judgment that must be made by a physician--not by a nurse. So the 
order for the injection of a medication must always originate with 

an M.D. A nurse, as agent of the doctor, acting in strict accordance 
with the medical order, may inject medications to the extent--and only 
to the extent--that they are ordered by a physician. 


KKHKKHHHHEE 


PRONOUNCEMENT OF DEATH: 





Only a physician has the legal right to decide that the 
physical processes of life have ceased in a patient's body. Only the 
M.D. can properly say, or write, that "the patient expired at 3:00 AM," 
or "John Doe died at 1:55 PM." Nurses frequently make the mistake of 
using these very phrases in charting their notes regarding the death 
of patients in every hospital. Such a notation implies the exercise 
of medical judgment. Obviously, therefore, it is beyond the scope of 
nursing practice, More exactly, the nurse should write, "the patient 
apparently expired at 11:00 PM," or "the patient ceased to breathe at 
3:40 AM,"" These observations will help the attending physician or 
house officer to determine the exact moment of death. 








KHKEHKHHHHH HE 


RESTRAINT OF PATIENTS: 





Some restraints in every hospital are applied by Standing 
Order--these do not require the expressed order of the patient's 
physician. For example: "Bed rails mandatory for all patients over 
65, regardless of diagnosis or physical condition." With a few such 
exceptions, Standing Orders must ordinarily originate with the patient's 
physician. Nursing Supervisors or Charge Nurses on Medical or Surgical 
Units should not take it upon themselves to decide the amount of re- 
straint to be used on particular patients. In the case of the unex- 
pected disturbance by a patient creating an emergency situation, the 
rule of law is: "Reasonable Restraint Under the Circumstances." 





TOPIC OF THE MONTH: NURSES IN THE COURTROOM 





Can a nurse on General Duty in a hospital be sued separately from her 
hospital? Why doesn't the hospital, as her employer, appear in the 
lawsuit in behalf of the nurse? 


Yes, a nurse on General Duty in a hospital can be, and often is, sued 
as an individual--separate and apart from the Hospital Corporation. We 
have tried cases in which the hospital itself was exonerated of all 
liability:or blame and a nurse has been held negligent for doing some- 
thing entirely outside the scope of her duties--as, for example, making 
a medical decision regarding care of a patient. As employees, nurses 
get a great deal of legal protection from their hospitals. However, 
nurses are professional persons and must assume responsibility for the 
manner in which they carry out their duties. 


KHKHH HE 


May a nurse qualify as an "expert" witness in court? To what extent 
can a nurse-witness in a hospital negligence case testify as to good 
nursing practice? What assistance can a nurse-witness expect from the 
Judge when she is asked questions she is not qualified to answer? 


Yes, a nurse may appear as an "expert" witness in a lawsuit provided: 
(1) she is qualified by education and experience to testify as to the 
standards of good nursing practice in the community, and (2) she is 
not a participant in the lawsuit. She is expected to be impartial and 
impersonal in her evaluation of the alleged nursing negligence. During 
a trial, nurse-witnesses can expect the court to rule out irrelevant 
questions and questions not in accordance with the proper rules of ex- 
amination and cross-examination. 


KHHHHH 


To what extent should a nurse testify concerning the Medical Record 
of a patient whom she attended in the hospital? On what parts of the 
Record can she refuse to testify? 


Insofar as the average Medical Record is composed of information com- 
piled from many departments and services in the hospital, the capacity 
ef nurses to testify from the Chart is restricted to those parts of 

the Record prepared by Nursing Service. As an ordinary witness, the 
nurse is obliged to testify only as to those notes and records she has 
personally made or those notes made by other nurses under her super- 
vision and acting by her direction. It follows, therefore, that the 
nurse may refuse to testify to such parts of the Record as the Ad- 
mission Diagnosis, Medical Progress Notes, Consultants' Records, 
Pathology and Radiology Reports, Surgical Reports and Discharge Summary. 





ABOUT THE EDITOR: William Andrew Regan is a practicing trial attorney and 
specialist in nursing law. As a lecturer, author and publisher, Mr. Regan 


is an accepted authority in this field. He may be read monthly in R.N. 
MAGAZINE and HOSPITAL PROGRESS, 
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CASE OF THE MONTH 





NEGLIGENCE IN PATIENT'S DEATH STATE OF NEW YORK 
WEINSTEIN VS, PROSTKOFF 191 N.Y.S. 2d 310 

















CASE FACTS: John Weinstein brought this suit against Dr. Abraham Prostkoff, 
Nurse Bessie Sarah Evans, and Maimonides Hospital of Brooklyn for causing 
the death of his wife during delivery of a child. At the trial of the 
case, it became clear to the court that Nurse Evans had been negligent 
in several ways in administering the anesthesia. Records were intro- 
duced which indicated that the flow of the anesthesia had been improperly 
supervised, the patient being given virtually pure nitrous oxide. Testi- 
mony indicated that an anesthetist should be able to determine if re- 
gurgitation occurs, Further, Miss Evans did not remove the cone at any 
time before respiration ceased, yet vomitous material was present when 

i emergency steps were first begun. The autopsy first conducted indicated 
death from asphyxiation caused by inhaling vomitous material into the 
lung. Hence the lawsuit by her husband. 











COURT'S DECISION: The Supreme Court of New York, reversing the Trial Court's 
decision in favor of the hospital and nurse, referred to facts which 
indicated negligence on the part of the nurse, falsification and alter- 
ation of the patient's hospital records, and other "unusual" matters. 
The original autopsy was shown to be done by a physician other than the 
one who testified he had performed it; after suit was brought, a second 
autopsy was performed which resulted in a change of the”Cause of death 
on the death certificate; changes were made in the hospital records 
adjusting the proportion of oxygen and nitrous oxide to a proper balance. 
Three copies of the autopsy report were in evidence, no two of which 
were similar. 








NURSING LESSON: It is interesting to note that the New York Supreme Court in 
evaluating the responsibility of Nurse Evans to the patient;was most 
impressed by expert testimony to the effect that by holding her hand 
lightly under the patient's chin during the administration of the anes- 
thesia, the nurse would have been able to detect signs of regurgitation 
taking place, The neglect of routine procedures is often as disastrous 
as the failure to perform more complicated duties, as evidenced by the 
$60,000 verdict returned in this case. 


RATES: THE REGAN REPORT ON NURSING LAW is published monthly. 


12 Issues for $4.50 -= Special Bulk Rates Available. 
ADDRESS: MEDICA PRESS,1216 Industrial Bank Bldg. ,Providence,R,I. 














